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I. 

OPINION BELOW. 

No memorandum of opinion was filed by the associate 
judge of the Municipal Court of the District of Columbia 
in rendering the decision for the appellee or in entering 
judgment thereon. 
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n. 

JURISDICTION. 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
Congress approved March 3, 1921; 41 Stat. 1312, Chap. 
125, Section 12; Title 18, Section 29, Code of Laws for the 
District of Columbia (1929). 

m. 

STATEMENT OF THE CASE. 

This is a proceeding to review a judgment entered by 
the Municipal Court of the District of Columbia on a find¬ 
ing by the Court in favor of the appellee, plaintiff below. 
A trial by a jury not having been demanded by either party, 
the presiding associate judge of the Municipal Court made 
general findings of fact in accordance with Title 18, Sec¬ 
tion 207, Code of Laws for the District of Columbia (1929) 
the provisions of which accord to such a finding the “same 
effect as a verdict of a jury”. (Hereinafter for the pur¬ 
pose of stating the case, the appellee is designated plain¬ 
tiff, and the appellant is designated defendant). 

Under date April 22nd, 1940, plaintiff filed a bill of par¬ 
ticulars in the Municipal Court of the District of Columbia 
stating therein that defendant was indebted to him in the 
sum of Two Hundred Twenty-Five Dollars ($225.00) for 
money loaned, with interest from February 25, 1940. The 
action was designated by the Court a Class B suit, the 
amount claimed being not in excess of Five Hundred Dol¬ 
lars ($500.00). So designated, by virtue of Rule 2, Sec¬ 
tion 3, Rules of Municipal Court, formal pleadings were 
not required. 

Under date May 10, 1940, at the trial thereof, plaintiff 
to support his claim offered the testimony of himself and 
his brother which latter person was also the recently es¬ 
tranged husband of the defendant. The oral testimonv of 
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these two persons, together with certain documentary evi¬ 
dence voluntarily placed at plaintiff’s disposal by defen¬ 
dant, represented all of the proofs offered by the plain¬ 
tiff (App. 4-9). 

As his first witness plaintiff called the defendant’s hus¬ 
band who appeared as a voluntary witness on plaintiff’s 
behalf. This witness proceeded to establish the fact that 
defendant (his wife) owned and operated a retail alcoholic 
beverage business at 1451 Maryland Avenue, Northeast, 
trading under the name New York Liquor Store; that the 
witness was employed therein to assist in the sales, pur¬ 
chases and accounting details of the business. The witness 
then testified that on or about February 23, 1940, he had 
a conversation with the defendant-wife in which it was dis¬ 
closed by the wife that funds of the business were depleted 
and a loan would have to be effected; that the defendant- 
wife then and there authorized the witness to borrow funds 
from the witness’ brother, the plaintiff. Before the con¬ 
tents of the conversation were divulged, defendant’s at¬ 
torney attempted to determine where the alleged conversa¬ 
tion was held privately or otherwise, and proceeded to 
propose several interpellations of the witness which were 
refused by the trial judge (App. 4, 5). Over the objection 
of defendant, witness related the contents of the conversa¬ 
tion, defendant’s attorney contending that it constituted 
a confidential communication between husband and wife 
and was incompetent for all purposes by reason of Title 9, 
Section 14, Code of Laws of the District of Columbia 
(1929). (App. 4.) On cross-examination of the husband- 
witness, it was established that he had been previously 
convicted of the crime of forgery. (App. 6.) On further 
cross-examination and particularly with reference to the 
account books maintained by him, the witness was im¬ 
peached and contradicted. (App. 6, 7.) 

Thereupon, the plaintiff testified concerning the various 
items of money advanced by him to the husband of the de¬ 
fendant totalling Two Hundred Twenty-Five Dollars 
($225.00) which funds he testified were advanced for the 
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use and benefit of the New York Liquor Store, although at 
the time of the advances the plaintiff testified that he did 
not know who owned the business or that an alleged agency 
to effect the loan had been created by the defendant (App. 
9). On further cross-examination, this witness was like¬ 
wise impeached along lines directly related to the very 
items claimed to be loans (App. 8, 9). 

At the conclusion of the plaintiff’s case, defendant 
moved for a judgment of dismissal on the grounds that the 
plaintiff’s claim rested solely on an agency allegedly created 
bv defendant and that such agenev could not be established 
by (1) recourse to a confidential relationship or (2) by the 
sole testimony of a hopelessly impeached witness. The mo¬ 
tion was denied and exception noted (App. 9). There¬ 
after, the defendant produced testimony from other wit¬ 
nesses tending to further refute the alleged agency which 
additional testimony added nothing whatsoever to plain¬ 
tiff’s case. (App. 9-11.) At the conclusion of all the testi¬ 
mony, defendant's attorney renewed all previous motions 
which were again denied by the Court and exception noted 
(App. 11). 

Within the time prescribed by the rules of the Municipal 
Court, defendant filed a motion for a new trial which was 
argued on July 12, 1940. At this time, and after counsel 
had reviewed all the evidence adduced at the trial, the asso¬ 
ciate judge made the following statement (App. 11): 

“Due to the fact that so much time has elapsed since 
the trial, and the fact that I have lost all the notations 
which I made at the trial, and I cannot recall the facts 
as clearly as I should be able to do, and because of that 
I do not think that a bill of exceptions can be properly 
and accurately prepared, I am granting the motion for a 
new trial. I would like to say that the delay in hearing 
this motion was not occasioned by any fault of the 
; Court or the attorneys, but due to the fact that other 
court assignments intervened and made the hearing of 
it impossible. Also, the loss of the notations was occa¬ 
sioned by the removal of the Municipal Court to its 
new quarters which likewise caused in some degree the 
mentioned delay.” 
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Thereupon the attorney for the plaintiff suggested that 
he would agree with defendant’s review of the evidence to 
facilitate the preparation of the bill of exceptions (App. 
12). At this point defendant’s’ attorney contended that 
the granting or refusing of the motion for new trial had 
no relation to the preparation of a bill of exceptions and 
urged the Court not to disturb the action already taken in 
granting the motion. On the stipulation of plaintiff’s at¬ 
torney, the motion was thereupon overruled to which ex¬ 
ception was duly noted (App. 12). 

Because of the matters and things occurring in the Court 
below, the defendant filed with the United States Court of 
Appeals for the District of Columbia, a petition for the 
allowance of a writ of error which petition was granted 
January 15, 1941. 

The range of the points involved is such as to require a 
review of all of the testimony adduced at the trial. There¬ 
fore appended here is that portion of the transcript of rec¬ 
ord which contains the evidence in the case. 

The questions actually before the Court for review are 
(1) does the alleged conversation referred to in the record 
constitute a confidential communication; (2) was defen¬ 
dant erroneously denied the privilege of questioning the 
husband as to the surrounding circumstances of the con¬ 
versation; (3) was the issue of agency established by credi¬ 
ble substantial evidence, sufficient to constitute legal proof 
thereof; (4) was defendant improperly denied the bene¬ 
fits of a hearing on his motion for new trial because of the 
Court’s admitted lack of knowledge of the facts; and (5) 
was the action of the trial judge in overruling the said mo¬ 
tion for a new trial, after having granted the same, reversi¬ 
ble error, and did the denial of the motion constitute an 
abuse of discretion because of the manifest fact that the 
evidence was insufficient to support the verdict and the 
verdict was against the weight of the evidence. (?). 
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IV. 

STATEMENT OF POINTS. 

1. The Court erred in allowing plaintiff's witness, Hyman 
Sacks, to testify concerning a confidential communica¬ 
tion between husband and wife. 

2. The Court erred in refusing to allow the defendant to 
cross-examine Hyman Sacks with respect to the nature 
of the communication and the surrounding conditions 
and circumstances of said conversation. 

3. The court erred in overruling defendant's motion for 
judgment for dismissal made at the conclusion of plain¬ 
tiff’s evidence. 

4. The court erred in overruling defendant’s motion for 
judgment for dismissal made at the conclusion of all the 
evidence. 

5. The court erred in overruling defendant’s motion for a 
new trial after having granted the same. 

6. The court erred in overruling defendant’s motion for a 
new trial, such action being an abuse of discretion. 

V. 

STATUTES INVOLVED. 

Title 0, Section 14, Code of Laws for the District of Co¬ 
lumbia (1929); 31 Stat. 1358, Chap. 854, Section 1069; pro¬ 
vides as follows:: 

“In neither civil nor criminal proceedings shall a 
husband or his wife be competent to testifv as to any 
confidential communications made by one to the other 
during marriage.” 
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VL 

SUMMARY OF ARGUMENT. 

1. All private communications, regardless of the subject 
matter thereof, between husband and wife are deemed con¬ 
fidential and incompetent as legal proof of any fact whatso¬ 
ever, both at common law and more certainly, under the 
provisions of Title 9, Section 14, Code of Laws of the Dis¬ 
trict of Columbia (1929). The right of cross-examination 
to establish the confidential features of a conversation be¬ 
tween husband and wife cannot be limited or denied (State¬ 
ment of Points Nos. 1 and 2). 

2. The evidence adduced in the proceedings below was 
insufficient in point of law to support the decision, being 
both insufficient in the plaintiff’s presentation and against 
the weight of all the evidence produced (Statement of 
Points Nos. 3 and 4). 

3. The granting or refusal of a motion for a new trial 
rests in the sound discretion of the trial judge, but once 
that discretion has been exercised it cannot be altered upon 
a whim, fancy, or erroneous ground. To do so amounts to 
arbitrary action and constitutes an abuse of discretion 
(Statement of Points No. 5). 

4. Likewise the trial judge abused his discretion in re¬ 
fusing the grant a new trial when the evidence in support 
of the decision was clearly insufficient in point of law and 
against the manifest weight of the evidence; and because of 
the trial judge’s admitted lack of knowledge of the facts, 
of necessity, his action thereon was arbitrary and caprici¬ 
ous (Statements of Points No. 6). 



8 


VII. 

ARGUMENT. 

1 . 

AH private communications, regardless of the subject 
matter thereof, between husband and wife are deemed con¬ 
fidential by virtue of the common law rule as- well as by 
the provisions of Title 9, Section 14, Code of Laws of the 
District of Columbia (1929), and consequently are incompe¬ 
tent as legal proof of any fact whatsoever. 

Under this heading, the first two Points may be considered 
together. If the aforegoing proposition of law can be sus¬ 
tained as the prevailing rule in this jurisdiction, then the 
cause must be reversed and remanded for a new trial for 
it is clear that the Court below prevented the appellant 
from developing on preliminary cross-examination the man¬ 
ner in which the communication was delivered, i. r., whether 
private or for the ears of all (App. 4, 5). From a reading 
of the questions propounded but refused by the Court, it 
will be found that the purpose thereof was to develop the 
privacy of the conversation. 

At common law husband and wife were deemed incom¬ 
petent as witnesses to testify for or against each other in 
any proceeding, civil or criminal, in which one or the other 
were a party. Jones' Evidence, Section 732 (1938). In 
addition, husband or wife were incompetent to testify, in 
any proceeding, under all circumstances, as to confidential, 
private conversations occurring during the marital rela¬ 
tionship. In speaking of this supplemental rule and the 
necessity therefor the compilers of American Law Reports 
in an annotation appearing at 63 A. L. R. 107 (1929) made 
the following summation: 

“... The protection given thereby, though extensive, 
was, however, not deemed sufficient for so important an 
institution, and so the further doctrine became in¬ 
grafted into the law that all confidential communica¬ 
tions had between husband and wife are privileged, and 
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cannot be divulged bv either. A man, it was considered 
must be able to impart to his wife, and a woman to her 
husband, the most critical conditions of his or her af¬ 
fairs, in full assurance that no process of law can com¬ 
pel the violation of confidence. The intimate union of 
their interests demands that revelations between them 
shall be not less free from exterior scrutinv than one’s 
secret communings with himself ...” 

In People v. Hayes, 140 X. V. 484; 35 X. E. 951 (1894), 
referred to in the annotation, the Court said: 

”. . . The law appreciated the fact that even truth 
itself might be pursued too keenly and might cost too 
much. The general evil of infusing reserve and dis¬ 
simulation between parties occupying such relations to 
each other would be too great a price to pay for the 
chance of obtaining and establishing the truth in regard 
to some matter under legal investigation ...” 

It is the contention of the appellant that at common law 
the sole test to determine whether or not a communication 
was confidential within the rule of exclusion was to establish 
that it was delivered in private. If privately spoken be¬ 
tween husband and wife it was conclusively presumed to be 
confidential. Xo other standard existed. The following 
authorities confirm this understanding; 

In Whitehead v. Kirk , 104 Miss. 776, 61 So. 737 (1913) 
it is stated: 

”... When the husband and wife are alone, every¬ 
thing said or done is under the protection of the rule 
and the declarations and conduct are presumed to be 
confidential .. . ordinarily what a wife says to her hus¬ 
band alone is said because he is her husband, and be¬ 
cause she can speak freely, undisturbed by the possi¬ 
bility that he will repeat what she says. For this rea¬ 
son ... the rule of public policy applies, and, no matter 
what may happen in particular cases, the courts will not 
permit a disclosure.” 

In Hopkins v. Grimshatv, 165 IT. S. 342; 41 L. ed. 739 
(1896) the Court said: 
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. . She was therefore incompetent to testify to 
private conversations between her and her husband in 
his lifetime and a conversation between them, in their 
own home, in the presence of no one but their young 
daughter, who does not appear to have taken any part 
in it, must be deemed to be a private conversation 
within this rule . . (Italics supplied) 

In Young v. Hurst (Tenn. Ch.), 48 S. W. 355 (189S), the 
rule is re-expressed: 

“AVe are of the opinion that all transactions and con¬ 
versations had between the husband and wife in rela¬ 
tion to their own affairs, not in the presence of some 
third person , fall within the prohibition of the statute, 
and in this case the agreement made between them, as 
to the contemplated purchase of the lot, as to how it 
should be paid for, and as to how the title should be 
taken, must be excluded, so far as they are based on 
the testimony of the husband or wife or both . . .” 
(Italics supplied) 

In Stanford v. Murphy , 63 Ga. 410 (1879),-S. E.- 

the Court said: 

“Any confidential communication from husband to 
1 wife may not be divulged in any court, for the reason 
that the fact communicated was disclosed in the privacy 
of the marital relation, and the peace of the household 
might be disturbed if it were divulged. Upon precisely 
the same principle, any knowledge acquired by the wife 
on account of the trust confided in her bv her husband 
of any fact whatever should be excluded; whether 
the husband told it to her out of his mouth or showed it 
to her in a letter, or pointed it out with his hand, or 
locked it up and gave it (Sic) to her alone access to it 
by entrusting her with the key. If competent to swear 
for him, she is competent to swear against him; and 
suppose that in this case she had been introduced by 
the complainants to show that she kept her husband’s 
papers in that drawer, and that this note never was 
1 seen among them until the death of the testator, and 
she had so sworn, what a disturbance would have been 
produced between man and wife! And what would 
have been left of peace in that home! The rule must 
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work both ways, she must not be allowed to testify 
about facts ascertained by reason of such confidential 
intercourse at all.. 

In Raynes, at al, v. Bennett , 114 Mass. 424 (1874),- 

N. E.-, a wife was deemed incompetent to disclose con¬ 

versations had with her husband wherein he was alleged to 
have authorized the wife to purchase certain property as his 
agent. See Schraffler, ct al v. Chase , et al, 245 Ill. 395; 92 
N. E. 272 (1910); Baldwin v. Parker, at al, 99 Mass. 79; 
96 Am. Dec. 697 (1868); Newstrom v. St. Paul, Etc. R. R. 
Co., 61 Minn., 78; 63 N. W. 253 .(1895); Eastabrooks v. 

Prentiss, 34 Vt. 457, - Atl. - (1S61); Brooks v. 

Francis, et al, 3 McArthur (D. C.) 109 (1879). 

It was the contention of the appellee in the court below 
that there is a qualification, to the rule which excludes these 
confidential communications. Namely, that when conver¬ 
sations are of such a nature that their contents naturallv 
and probably would be repeated in order to give effect 
thereto, such conversations cannot be deemed confidential. 
In other words, the nature of its subject matter determines 
the application of the rule of exclusion, regardless of the 
fact that the particular conversation be private and only 
for the ears of the spouse. The appellee says that this 
qualification usually applies in agency cases, business 
transactions and other related transactions. The authori¬ 
ties relied upon by appellee in this connection must of ne- 
cessitv represent a minoritv view for certainlv the facts in 
the cases cited above would have admitted of such a quali¬ 
fication if the courts had been fit to recognize it. 

But regardless of the soundness of the alleged qualifica¬ 
tion it has no place in the argument of the present case for 
the following reasons: (1) the alleged conversation ad¬ 
mitted by the Court below went way beyond the mere ap¬ 
pointment of an agent; (2) non constat that the alleged 
qualification prevents express limitations being placed upon 
a repetition thereof, and it definitely appears that appellant 
was prevented from developing such limitations (App. 4, 



12 


5); (3) it cannot be said that the mere instruction to a per¬ 
son to borrow money is such a transaction as entails a repe¬ 
tition of the conversation within the meaning of the so-called 
qualification. In connection with this latter point it is to 
be observed that the conversation was not repeated to the 
person from whom the funds were alleged to have been 
borrowed (App. 9). 

It is submitted that the qualification is unsound in the 
light of the reason for the common law rule, namely, to pre¬ 
vent a destruction of the marital state. Such a destruction 
may as well take place by repetition of business conversa¬ 
tions as well as other types. A fortiori, the qualification 
cannot be given effect under the local statutes regulating 
the use of this type of testimony. Title 9, Section 14, Code 
of Laws for the District of Columbia (1929), provides as 
follows: 

“In neither civil nor criminal proceedings shall a 
husband or his wife be competent to testify as to any 
confidential communications made by one to the other 
during marriage.” (Italics supplied) 

It appears that the local statute is more extensive than 
the common law rule, at least, more explicit. Because of 
the use of the icord “any ”, it ivould seem that the only ques¬ 
tion in the present appeal is whether or not the alleged 
agency to horroic money was created in confidence. If so, 
it is within the statute, as the statute admits of no qualifi¬ 
cation. and the defendant below was entitled to develop such 
a confidence upon cross-examination of the husband. The 
record shows that he was prevented in every attempt to do 
so, even prevented from determining if the alleged conver¬ 
sation occurred in the store itself or in the dwelling portion 
thereof where the couple resided (App. 4, 5). 
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2 . 

The evidence adduced in the proceeding below was in¬ 
sufficient in point of law to support the decision. 

Points three (3) and four (4) are considered under this 
heading. And hereunder appellant is not concerned with 
any matter resting in the discretion of the trial judge. Ap¬ 
pellant asserts that the Court below erred as a matter of 
law in entering a finding for the appellee for the reason that 
the evidence adduced was insufficient to support it. 

At the conclusion of appellee’s case in chief the record 
will disclose that the proof of the alleged agency, without 
which the claim would have failed, rested solely upon the 
uncorroborated testimony of Hyman Sacks, husband of the 
defendant below (App. 4-9). The record will likewise dis¬ 
close that the condition of the evidence on this point was not 
altered in the least by the testimony offered by the appel¬ 
lant but on the contrary was further weakened. 

The authorities are not uniform in their views as to what 
degree of proof is necessary to support a finding. All seem 
to agree upon one thing, however, namely, that there must 
be substantial evidence of each affirmative fact. In Gar- 
rctson v. Tacoma R. R. Co., 50 Wash., 24; 96 Pac. 511 
(1908), the court said: 

“The law demands onlv reasonable certaintv as the 
basis of a civil claim, that degree which reasonable 
men will relv on when dealing with ordinarv affairs of 
life 

In Consolidated Edison Co. v. National Labor Relations 
Board, et al, 305 U. S. 197, 83 L. ed. 126 (1938), the Court 
said: 

“Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion . . .” 
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It is confidently felt that a review of the evidence as set 
forth in the appendix will bear out appellant’s position that 
the finding below fails to conform to the aforegoing rules. 
On the matter of the existence of an agency the uncorrobo¬ 
rated and hopelessly impeached testimony of Hyman Sacks 
is accepted as proof thereof. It was definitely established 
that this witness had been convicted of the crime of forgery 
(App. 6). That fact alone should have placed his testi¬ 
mony outside the realm of “substantial evidence.” At 
least it should have required corroboration or a showing of 
a probability of truth, rather than hopeless impeachment 
and a total lack of probability. In every particular this 
witness, upon whose testimony the entire case pivots, was 
contradicted and impeached. 

Although Title 9, Section 12, Code of Laws for the Dis¬ 
trict of Columbia (1929); 31 Stat. 1357; Chap. 854, Section 
1067, as amended; removed the disqualification which ex¬ 
isted at common law of a criminal to testify in the courts, it 
expressly refrained from disturbing the anathema placed 
upon that person’s future credibility. In fact the code 
provision points out the precise manner in which this curse 
should be displayed to the trier of the facts. So displayed 
the case of Claicans v. District of Columbia , 61 App. D. C. 
298; 62 Fed. (2) 383 (1932) shows its effect: 

“The basis of admissabilitv of conviction always 
was, and always should be, grounded upon the theory 
that the depraved character of persons who commit 
crimes involving moral corruption, makes them un¬ 
worthy of trust in testifying ...” 

tip to this point, appellant has rested his appeal on the 
sole ground of insufficiency of the evidence. If we proceed 
to review the entire testimony and consider the weight of 
the evidence, it becomes even more apparent that the Court 
below fell into error in finding for the appellee. Each and 
every proposition put forth by the appellee was directly 
denied and refuted. Such being the case it cannot be said 
that appellee sustained the burden of proof by a fair pre- 
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ponderance of the evidence. In Brady v. Chaffee, 163 Ill. 
App. 242 (1911) — N. E. — the Court said: 

“An affirmative statement by one witness met by a 
flat categorical denial by another of equal credibility 
does not meet the requirement of the law that plaintiff 
must make out his or her case by a preponderance of 
the evidence.’’ 

Even in those jurisdictions where a mere scintilla of evi¬ 
dence is sufficient to take a case to a jury, it is not proper 
and just to permit such a verdict to stand. 23 Corpus Juris, 
Evidence Section 1733. Under modern decisions a mere 
scintilla is insufficient to present even a jury question. In 
Marion County v. Clark, 94 U. S. 278, 284; 24 L. ed. 59 
(1877): 

“Decided cases may be found where it is held that if 
there is a scintilla of evidence in support of a case, the 
judge is bound to leave it to the jury; but modern deci¬ 
sions have established a more reasonable rule, to wit, 
that before the evidence is left to the jury, there is or 
may be in every case a preliminary question for the 
judge, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed.” 

A finding of fact will not be disturbed by an appellate 
tribunal if based upon competent and substantial evidence, 
but when in the words of Metropolitan B. R. Co. v. Moore, 
121 U. S. 558, 570; 30 L. ed. 1022 (1887) “the testimony in 
support of the alleged cause of action, or of defense, may 
be so slight, although competent in law, or the preponder¬ 
ance against it may be so convincing, that a verdict may be 
seen to be plainly unreasonable and unjust”, a reviewing 
body will not hesitate to intercede and correct the obvious 
injustice. 

A brief review of the testimony offered by the appellee 
conclusively establishes the fact that each and every witness 
was definitely discredited when, for instance, in explaining 
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the circumstances and reasons for the creation of the agency 
appellee relied upon certain financial conditions of the ap¬ 
pellant’s business which were conclusively shown to be non¬ 
existent by reference to the very account-books kept and 
relied upon by the witness (App. 7), as well as by the 
direct testimony of the person alleged to have been pressing 
the claim which was supposed to have caused said disturb¬ 
ance (App. 10); that from the appellee’s own testimony on 
the witness stand, he evinces doubt as to whether the ad¬ 
vances were personal to Hyman Sacks or a loan to the 
appellant (App. 9); that the entries made in the ledger 
by the appellee’s witness were all accompanied by erasers 
and failed to coincide with the remaining figures and com¬ 
putations (Tr. 10, 11). Is it right and proper, for a tribunal 
to, in effect, take a fund away from the appellant and trans¬ 
fer it to the appellee, on such testimony? The answer is 
obvious that the trial judge exceeded the bound of law in 
his findings. 

3. 

The action of the trial judge in overruling the motion 
for new trial after having granted the same, based upon 
whim or fancy, constituted an abuse of discretion. 

The proceedings disclose that after arguments on the mo¬ 
tion for a new trial by counsel for the parties, the trial judge 
granted a new trial (App. 11). This was shortly thereafter 
changed, but it is the position of the appellant that the judge 
was bound by his first ruling. If permitted to alter the rul¬ 
ing several minutes later, he could alter it several months 
later. Having announced his ruling he must be required to 
adhere to it, particularly when his reasons for change are 
baseless. 
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4. 

The evidence in support of the claim was clearly in¬ 
sufficient and against the weight of the evidence to a point 
whereby the trial judge’s refusal to grant a new trial was 
an abuse of discretion. In addition the judge’s admitted 
lack of knowledge of the facts of necessity required him to 
act arbitrarily and capriciously. 

Under this heading, Point Xo. 6 will be discussed, and in 
order to show an abuse of discretion appellant will rely upon 
two distinct propositions: (1) the trial judge in effect denied 
the appellant a hearing on the motion; and (2) the trial 
judge abused his discretion in failing to recognize that the 
verdict was based upon an insufficiency of evidence and 
against the manifest weight thereof. In regard to this latter 
ground, appellant relies upon the arguments set forth in 
Argument Xo. 2 and it will suffice merely to incorporate 
herein the authorities there mentioned and to state that 
whenever it is manifest that the jury or the judge has found 
against the clear weight of the evidence, or the party asking 
for a new trial has not received substantial justice, it is 
the imperative duty of the presiding judge to set aside the 
finding or verdict and grant a new trial. Sundgren v. Stev¬ 
ens, 86 Kan. 154,119 Pac. 322; 39 L. R. A. (X.S.) 487 (1911). 
A refusal to grant a new trial under such circumstances is 
an abuse of discretion and will be reviewed on appeal. 

Woods v. Richmond Etc. R. R. Co.. 1 App. D. C. 165;- 

Fed.-; (1893). 

The remaining point under this heading refers to the con¬ 
duct of the trial judge at the hearing of the motion. Upon 
the argument thereon the trial judge admitted that he could 
not remember the evidence or the events that occurred at 
the trial (App. 11). How then could he exercise any dis¬ 
cretion? As the motion, among other matters, was based 
upon the weight and sufficiency of the evidence, the an¬ 
nounced lack of memory on the part of the judge, presented 
a barrier which effectively deprived the appellant of bene- 
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fits of her motion to which she clearly was entitled. In 
Metropolitan R.R. Co. v. Moore, supra, the Court said: 

“There is not the slightest desire upon our part to 
circumscribe the methods by which, according to the 
long established practice in this jurisdiction, the losing 
party may apply in the trial court for a new trial. The 
Courts of Justice would lose much of their value unless 
this mode of redress against unjust verdicts was tenaci¬ 
ously preserved. ...” 

The confessed inability of the trial judge to recollect the 
evidence likewise deprived the appellant of an audience for 
her motion. Such a condition of things is tantamount to a 
refusal to hear the motion which all the authorities agree is 
an abuse of discretion. 

vm. 

CONCLUSION. 

It is respectively submitted that the Court below erred 
in admitting confidential communications between husband 
and wife; that the Court below unduly restricted the right 
of the appellant to cross-examine with relation to the na¬ 
ture of these communications; that the Court erred in hold¬ 
ing there was sufficient evidence to support a verdict for 
the appellee and that the appellee had sustained the burden 
of proof by a fair preponderance of the evidence; that the 
trial judge abused this discretion in overruling the motion 
for a new trial; that the judgment should be reversed and 
the same remanded for further proceedings with costs as¬ 
sessed against the appellee. 

Respectfully submitted, 

Michael J. Keane, Jr. 

Attorney for the Appellant 
726 Jackson Place, N. W. 

Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1941. 

No. 7832. 


ROSE SACKS, ALSO KNOWN AS ROSE SACHS, 

Appellant, 

v. 

ABE SACKS, ALSO KNOWN AS ABE SACHS, 

Appellee. 


Appeal from the Municipal Court of the District of 

Columbia* 


APPENDIX TO BRIEF FOR APPELLANT. 

I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT. 

2 In the Municipal Court of the District of Columbia 

Filed April 22, 1940 Municipal Court District of Colum¬ 
bia 

Abe Sachs, 6000 13th St., N. W., Washington, D. C., 

Plaintiff , 

vs. 

Rose Sachs, 1451 Maryland Avenue, N. E., Washington, 

D. C., Defendant . 
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Bill of Particulars. 

To amount due plaintiff from the defendant for money 
loaned. 

Amount claimed $225.00 with interest thereon from Feb¬ 
ruary 25th, 1940, besides costs of this suit. 

IRVIN GOLDSTEIN 
By (signed) WILLIAM GOEDESH 
Attorney for Plaintiff 
National Press Building 
District 2353 

Memorandum of Finding 

May 13, 1940 

M 126, P 302 Trial finding for Pltf. in sum of $225.00. 
.Judge Scott 

3 In the Municipal Court of the District of Columbia 

No. 3S9-305 

Abe Sacks, 6000 13th Street, N. W., Washington, D. C., 

Plaintiff, 

vs. 

Rose Sacks, 1451 Maryland Avenue, N. E., Washington, 

D. C., Defendant. 

Motion for a New Trial 

Now comes the defendant bv her attorney, Michael J. 
Keane, Jr., and moves the Court for a new trial for the 
following reasons: 

1. The finding of the Court is not supported by the evi¬ 
dence. 

2. The finding of the Court is contrary to the weight of the 
evidence. 

3. The Court erred in allowing the plaintiff’s witness, 
Hyman Sacks to testify concerning a confidential com¬ 
munication had with witness’ wife. 
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4. The Court erred in refusing to allow the defendant to 
cross-examine Ilyman Sacks with respect to the nature 
of the communication sought to be elicited. 

5. The Court erred in finding for the plaintiff. 

6. The Court erred in not finding for the defendant. 

(signed) MICHAEL J. KEANE, JR. 

Attorney for the Defendant , 
Woodward Building 
Washington, D. C. 

Republic 2342. 

Please take notice that the aforegoing motion, and the 
Points and Authorities hereto annexed, will be called 

4 to the Honorable Armond W. Scott, Judge of the 
Municipal Court of the District of Columbia on Mon¬ 
day, May 20, 1940, at 10:00 A.M. o’clock, or as soon there¬ 
after as counsel may be heard. 

(Signed) MICHAEL J. KEANE, JR., 

Attorney for the Defendant. 

5 Municipal Court of the District of Columbia 

Memoranda 

May 20, 1940 Court orders time within which to hear 
M 136, P 317 Defendant’s Motion for New Trial ex- 
Judge Scott tended to July 11, 1940. 

July 12, 1940 Deft.’s Motion for New Trial overruled. 
M 126, P 353 Judgment entered on finding for Plaintiff 
Judge Scott in sum of $225.00 with interest from Feb¬ 
ruary 25,1940, and costs. Further, super¬ 
sedeas bond set in sum of $300.00 

• •••••••• 
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H. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

7 Thereupon the plaintiff called as his first witness 

Hyman Sacks who was the brother of the plaintiff 
and, also, the husband of the defendant. After being first 
duly sworn, the witness testified as follows: that he was, 
until about March 6,1940, employed by his wife, Rose Sacks, 
(the defendant) in a liquor store located at 1451 Maryland 
Avenue, X. E., Washington, D. C., known as the “New York 
Liquor Store”; that the business was owned and operated 
by his wife; that his duties consisted of selling merchandise, 
keeping the account books, preparing the daily bank de¬ 
posits, assisting in the purchasing of whiskey and other 
articles from the wholesalers and generally, in cooperation 
with his wife, supervising the business; that he and 
S his wife lived in dwelling quarters located in the 
same building. Witness further testified that on or 
about February 23, 1940, his wife told him that she had 
borrowed some money from. 

At this point counsel for the defendant interposed an 
objection to the disclosure of the purported conversa¬ 
tion between husband and wife on the grounds that it 
icas on its face of a confidential nature and rendered 
incompetent by virtue of the provisions of Title 9, Sec¬ 
tion 14, D. C. Code (1929). And in this connection 
counsel for the defendant requested the permission of 
the Court to conduct a preliminary cross-examination 
of the witness to determine the nature of the conversa¬ 
tion. 

AYhereupon counsel for the defendant asked the follow¬ 
ing questions which the Court refused to permit the 
witness to answer and to 'which refusal exceptions were 
dulv noted: 

1. In what portion of the store did the conversation 
take place? 
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2. 'Were the other employees nearby? 

3. Was the conversation in a loud or subdued voice? 

4. Was the conversation confidential, or for the ears 
of other employees in the store or other persons 
nearbv? 

Whereupon the Court, over the objections and excep¬ 
tion of the defendant permitted the witness to proceed 
to relate the purported conversation which continued 
as follows: 

.that on or about February 23, 1040, his wife told 

him that she had borrowed $500.00 from her brother Sam 
Mirman, about two weeks previous thereto in order to pay 
some pressing business obligations and that her brother 
was insisting upon repayment thereof: that she could not 
pay it as there was not enough money in the bank or cash 
register to do so. Witness replied to his wife that he 
9 thought he could borrow enough money from his 
brother, Abe Sacks, to tide them over and make good 
the debt to Sam Mirman, to which offer the defendant as¬ 
sented, and authorized the witness to borrow the money. 
Witness further stated that on February 23, 1940, he went 
to his brother, the plaintiff, and explained in full the pre¬ 
dicament in which his wife’s business was in and asked the 
plaintiff for a loan; that the plaintiff turned over to him the 
following sums of money, on the following dates: 


February 23, 1940 . $100.00 

February 25, 1940 . 75.00 

Februaiy 28, 1940 . 50.00 


Total. $225.00 

Witness further stated that he returned each day with the 
money to his wife’s place of business, entered the loan items 
in the account book, and thereafter included said funds in 
his wife’s daily bank deposits. Plaintiff thereupon intro¬ 
duced in evidence, without objection, as plaintiff’s Exhibit 
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No. 1, the defendant’s account book. Said exhibit for the 
particular period involved reads as follows: 

(See Transcript—10,11) 


Said witness further stated that on February 24, 1940, a 
check was delivered to Sam Mirman in the amount of 
$500100 in payment of the previously mentioned debt. Plain¬ 
tiff thereupon introduced in evidence, without objection, as 
plaintiff’s Exhibit Xo. 2, the cancelled check, indicating that 
it had been presented for payment and paid by drawee bank 
on Monday, February 26, 1940. Said exhibit reads as fol¬ 
lows : 

(See Transcript—9) 


10 On cross-examination, the witness testified as fol¬ 
lows: that he did not know of his wife’s indebtedness 
to her brother until she informed him of it on February 23, 
1940. Upon being shown the monthly bank statement indi¬ 
cating a deposit of $500.00 on February 6, 1940, witness 

stated that he was out of town for a few davs at or about 

* 

February 6, 1940. Upon being shown additional cancelled 
checks, drawn prior to any subsequent deposit of funds, 
the body of which being in his handwriting, the witness was 
askbd if such items had not been drawn upon the $500.00 
deposited on February 6, 1940. To which the witness an¬ 
swered in the affirmative. 

On further cross-examination, the witness testified that 
because of disputes over certain matters involving his con¬ 
duct in the store, his wife ordered him, on March 6, 1940, 
out of the store, and that since that date he had not been 
permitted to enter the same or transact any of the business 
therein; that he had previously been convicted of the crimen 
falsi offense of forger}*. 

On further cross-examination, the witness stated that the 
account book offered in evidence had always been kept by 
him and the entries therein were correct. Upon further 
questioning he testified that the No. 1 column therein cor¬ 
rectly scheduled the daily cash sales, and that No. 8 column 
therein correctly scheduled the daily disbursements whether 
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by check or cash; that by deducting the daily items appear¬ 
ing in column No. 8 from the daily items appearing in col¬ 
umn Xo. 1, one could correctly determine the net cash busi- 
ness transacted for the particular day, and by adding this 
net figure to the items carried forward from the previous 
day in columns Xos. 8 and 9, one could determine the total 
cash available in bank and in cash register. 

11 Whereupon, witness was on cross-examination, 
asked to confirm certain figures taken from the ac¬ 
count book, said figures being then and there placed upon 
the Court black-board, and covering the period from Febru¬ 
ary 13, 1940 to February 24, 1940, and purporting to show 
that the available cash on hand belonging to the business 
at no time, for said period, was less than $547.11, and on 
February 24, 1940, amounted to $820.54, exclusive of the 
alleged funds borrowed from the witness’ brother. Where¬ 
upon, the witness confirmed the figures as properly ex¬ 
tracted from the account book, but then stated that the 
books were not correctly kept by him. 

(Reproduction of items placed upon blackboard are 
hereto appended as defendant’s Exhibit Xo. 1.) 

Witness was then asked if the account book entries repre¬ 
senting the loan items did not indicate that erasures had 
occurred with respect thereto in each instance. To which 
the witness answered in the affirmative, adding that there 
were many erasures throughout the ledger. 

Upon being further cross-examined, the witness testified 
that his wife signed all the checks and cash disbursement 
items for the business, and that the witness had no author¬ 
ity whatsoever to disburse funds. 

Witness further stated that when he went to his brother’s 
place of business to borrow the previously mentioned funds, 
on each occasion his brother left the front of the room and 
went back to the safe to procure the cash which was handed 
to the witness. 

Thereupon the plaintiff, Abe Sacks, appeared 
in own behalf and after being duly sworn, testified 
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that on February 23, 1940, his brother Hyman Sacks 
called at his place of business and informed the witness 
that he needed some money to make good a check of the 
liquor store; that the witness advanced the following sums 
to his brother on the following dates: 


$100.00 . February 23, 1940 

75.00 . February 25, 1940 

50.00 . February 28, 1940 


On cross-examination, the witness testified as follows: 
that there was a strained relation between the witness and 
the defendant and that they had not spoken for over a year; 
that when lie handed the money over to his brother he took 
the funds from a cash register in the front of the store; that 
he did not advise the defendant of the loans or make any ef¬ 
fort to do so; that he made no memorandum of the loans nor 
did he require his brother to make out any receipts therefor. 

Upon being further cross-examined, the plaintiff was 
asked if his brother had not delivered to him, on April 13, 
April 16, and May 1, 1940, subsequent to the date of the al¬ 
leged loans, certain personal bank checks payable to the 
witness’ order, to which question the witness answered in 
the negative. Upon being shown certain bank notices in¬ 
dicating that Hyman Sacks' checks had been given him, the 
witness stated that he could not recall the items. 

Note: At this point the Court adjourned until Mon¬ 
day, May 13, 1940, at 10:00 o'clock, A. M. 

Thereupon, on May 13,1940, the cross-examination of the 
plaintiff was resumed at which time witness stated that lie 
now recalled the items referred to at the previous 
13 session. The witness then proceeded to testify that 
the check delivered to him on April 13, 1940, in the 
amount of $25.00 was cashed by him for his brother; that 
the item delivered to him on April 16, 1940, in the amount 
pf $75.00 was likewise cashed by him for his brother and 
the one delivered to him on May 1, 1940, in the amount of 
$50.00 represented an exchange of checks. Witness was 
then asked if it were not a fact that these items actuallv 

•f 
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represented repayment of the loans made on or about Feb 
ruary 23, 1940, and further that said loans were made per¬ 
sonally to Hyman Sacks, to which question the witness re¬ 
plied in the negative. 

,Upon further questioning, witness admitted when he 
made the advances to Hvman Sacks he did not know who 
owned the business, his brother or his brother’s wife. 

Plaintiff then rested. Thereupon defendant’s attorney 
moved for a judgment of dismissal on the grounds that the 
plaintiff had not made out a prima facie case; that the al¬ 
leged agency relied upon by the plaintiff in support of his 
claim arose solely out of confidential communications be¬ 
tween husband and wife, and, as such, were incompetent; 
that the plaintiff had failed to support the claim by credible, 
competent substantial evidence. Defendant’s motion for 
judgment of dismissal was denied, and an exception was 
taken bv defendant’s attornev, which was allowed. 

Thereupon the defendant. Rose Sacks, appeared on her 
own behalf and, after being duly sworn, testified that she 
was the proprietor of the New York Liquor Store, 1451 
Maryland Avenue, X. E., that she attended to all the finan¬ 
cial matters concerning the business, including the signing 
of bank checks, payment of bills and the signing of 
14 evidences of obligations of the business; that she bor¬ 
rowed $500.00 from her brother on February 6, 1940, 
to meet current bills because of the fact that her husband 
had left the store on February 4, 1940, after an argument, 
and took with him, without her knowledge, all the cash in 
the store, aggregating some $300.00; that her husband 
stayed away several days and upon returning to the store 
was shortly thereafter ordered out of the establishment 
and since then has not been permitted to take any part in 
the business; that since then her husband has not been 
given any salary from the business; that the witness never 
discussed with her husband on February 23, 1940, or any 
other date, the matter of borrowing money from the plain¬ 
tiff ; that she was not on speaking terms with the plaintiff 
and by no means would dream of borrowing funds from 
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him; that her father and brother are independently well to 
do and have always aided her financially when she needed 
assistance; that her only needs for financial aid occurred 
when her husband on occasions gambled a wav the business’ 
receipts; that it was because of such tactics on the part of 
her husband that he was excluded from the business; that 
the witness never heard of the alleged loan to the plaintiff 
until her husband was excluded from the store and she im- 
mediatelv accused her husband of trving to retaliate bv 
thrusting his gambling debts upon her business; that she 
could not have by any possibility have stated on February 
23, 1940, to her husband that she needed money to pay off 
an obligation to her brother because the brother's loan had 
only been made about three weeks before and her brother 
had not even as much as mentioned that lie wanted it re¬ 
paid; that she voluntarily paid it back on February 24, 
1940, because ample funds were in the business to do so; 
that when she repaid it her brother insisted that she did not 

have to do so; that witness had a talk with her hus- 
15 band several davs after this suit was filed and at 

i • 

that time he said he would show her how smart he 
w?is when he testified against her and that he would “stick 
her” with the obligation, and, in addition, that he was going 
to get $100.00 of the recovery from his brother when they 
succeeded with the law-suit. 

Upon being cross-examined, the defendant testified that 
the only authority that she had ever granted to her husband 
was that of ordering whiskey from wholesalers and waiting 
on customers at the store. 

Defendant’s second witness was Sam Mirman, who, after 
being first dulv sworn, testified that he was the brother of 
the defendant and that on February 6,1940, his sister called 
him on the phone and requested him to call at the store and 
talk to her about certain matters concerning the business; 
that when he went to the store on February 6,1940, at 1451 
Maryland Avenue, N. E., he found that his sister’s husband 
had deserted her and had left town; that there was no avail¬ 
able cash in the business; that the cash register was empty; 
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that in order to help his sister carry on, he left her $500.00 
as an advance; that on February 24, 1040, his sister repaid 
the advance by a check drawn to his order; that at the time 
of repayment, he had never so much as requested repay¬ 
ment and had made no requests on her for repayment, and, 
in fact, never talked about the matter with his sister; that 
when his sister called him to come by for the check, he in¬ 
sisted that she need not hurry with the repayment thereof. 

The defendant then rested, and defendant’s attorney re¬ 
newed on the same grounds as hereinbefore mentioned, the 
motion for a judgment of dismissal which motion was over¬ 
ruled and the defendant duly noted an exception thereto. 

Thereafter, on May 15, 1940, the defendant filed a 
16 motion for a new trial which motion was argued be¬ 
fore the Trial Judge on July 12, 1940, at which time 
the following proceedings occurred. 

After the defendant’s attorney had reviewed all the evi¬ 
dence, argued the applicable points of law, and plaintiff’s 
attorney made reply thereto, a dispute arose between coun¬ 
sel for plaintiff and defendant as to whether or not the de¬ 
fendant had admitted in cross examination that the witness 
Hvman Sachs had general authoritv to incur obligations 
on her behalf. Counsel for the plaintiff contended that she 
had so testified and counsel for the defendant contended 
that she had not so testified: thereupon the Trial Judge 
made the following statement: 

“Due to the fact that so much time has elapsed since the 
trial, and the fact that T have lost all the notations which 
I made at the trial, and I cannot recall the facts as clearly 
as I should be able to do, and because of that I do not think 
that a bill of exceptions can be properly and accurately pre¬ 
pared, I am granting the motion for a new trial. I would 
like to say that the delay in hearing this motion was not 
occasioned by any fault of the Court or the attorneys, but 
due to the fact that other court assignments intervened and 
made the hearing of it impossible. Also, the loss of the no¬ 
tations was occasioned by the removal of the Municipal 
Court to its new quarters which likewise caused in some 
degree the mentioned delay.” 
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Whereupon counsel for the plaintiff stated that if that was 
the reason that motivated the Court in granting a motion 
for new trial then the plaintiff would concede to facili¬ 
tate preparation of bill of exceptions that defendant had 
testified in accordance with the view of counsel for defen¬ 
dant, that is, that the defendant had testified that the wit¬ 
ness llvman Sachs did not have general authority to incur 
obligations on her behalf. Thereupon the Trial Judge said: 

‘‘In that case I will overrule the motion for a new trial.” 


###*##*#* 


25 Defendant's Exhibit No. 1 

"Reproduction of Court Room Black-Board 
Balance at Close of Mon. 2/12/40: 


Cash $538.01 

Bank $512.76 

- $1050.77 

Tuesday 2/13/40 Sales $57.86 

Disb. 366.33 

-—308.47 


Wednesday 2/14/40 Sales $53.50 

Disb. 50.11 


2.39 

Thursday 2/15/40 Sales $92.41 

Disb. 115.34 


$742.30 


+2.39 


$744.69 


—22.93 


Friday 


2/16/40 Sales $81.52 
Disb. 190.31 


$721.76 


—108.79 


612.97 
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Saturday 


Monday 


Tuesday 


Wednesday 


Thursday 


Friday 


Saturday 


2/17/40 Sales 205.90 
Disb. 271.76 


—65.86 


2/19/40 Sales $70.64 
Disb. 37.69 


2/20/40 Sales $49.54 

Disb. 15.89 


2/21/40 Sales 101.79 
Disb. 19.47 


2/22/40 Sales $73.81 
Disb. 159.54 


547.11 

+32.95 

580.06 

+33.65 

613.71 

+82.32 

696.03 

—85.73 


2/23/40 Sales 124.64 
Disb. 23.90 


610.30 

+100.74 


2/24/40 Sales 203.89 
Disb. 94.39 


711.04 

+109.50 


$820.54 
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I. 

STATEMENT OF CASE. 

The statement of the case contained in appellant’s brief 
is substantially correct and it is not deemed necessary to 
make any further statement on behalf of appellee. All of 
the record necessary to a consideration of this case is 
printed as the appendix to the appellant’s brief and for 
that reason this brief will not contain an appendix, and all 
references to the appendix that may hereafter be made 
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refer to the appendix contained in appellant’s brief. To 
preserve the continuity of argument appellee will follow 
the summary of argument contained in appellant’s brief. 

II. 

SUMMARY OF ARGUMENT. 

1. Confidential communications, to come within the pro¬ 
hibition of Title 9, Section 14, Code of Laws of the District 
of Columbia (1929), are those which are expressly made 
confidential, or are of a confidential nature or induced by 
the marital relation. The communications involved in the 
present case do not come within the purview of the statute. 

2. The evidence adduced in the proceedings below suffi¬ 
ciently established a print a facie case, and the finding is 
supported by the weight of the evidencce. 

3. The granting or refusal of a motion for new trial is 
predicated upon the intention of the Court at the time the 
decision is made. 

4. The refusal of the trial judge to grant a new trial was 
not an abuse of discretion as the evidence in support of his 
decision was clearly sufficient both in point of law and fact. 

III. 

ARGUMENT. 

1 . 

To come within the prohibition of Title 9, Section 14, 
Code of Laws of the District of Columbia (1929), confiden¬ 
tial communications are those which are expressly made 
confidential, or are of a confidential nature, or induced by 
the marital relation. 

In the Court below, appellant objected to the testimony 
given by the witness Hyman Sachs, concerning a conversa¬ 
tion with his wife (the appellant) as to witness’s procur¬ 
ing a loan from appellee, the proceeds of which were used 
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in connection with the business in which the appellant was 
engaged, and also assigns as error the refusal of the trial 
court to permit preliminary cross-examination relative to 
the circumstances at the time the conversation was had 
(App. 4, 5). 

Appellant contends that all private communications, re¬ 
gardless of the subject matter thereof, between husband 
and wife, are confidential, and consequently incompetent. 
Appellee contends that by virtue of the statute in effect in 
the District of Columbia (Title 9, Section 14) only those 
communications are privileged which are expressly made 
confidential, or are of a confidential nature or induced by 
the marital relation. 

At common law the rule prevails that all private conver¬ 
sations or communications between husband and wife are 
to be regarded as confidential and privileged and cannot 
be divulged by either when on the witness stand, either 
during the existence of the marriage relation or after its 
termination by death or divorce. Jones Evidence (2nd 
Ed.) 1926, Volume 5, Section 2143. However, the statute 
in effect in the District of Columbia is not a reiteration of 
the common law rule, but is a limitation upon the common 
law rule that all private conversations or communications 
between husband or wife are to be regarded as confidential. 
It is to be noted that the statute prohibits the giving of evi¬ 
dence as to any confidential communication. Not all com¬ 
munications are prohibited, but only confidential communi¬ 
cations. 

The following excerpt from Section 2148, page 4064, 
Jones on Evidence, supra , is explanatory of the distinc¬ 
tion between the common law rule and the effect of a statute 
similar to Title 9, Section 14: 

“Generally statutes enacting the rule exclude ‘any’ 
communications between husband and wife during 
marriage. In some instances the language of the stat¬ 
ute is ‘confidential’ communications. Where ‘confi¬ 
dential’ communications are expressly referred to it 
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has been held that the statute does not apply to all com¬ 
munications between husband and wife, but only to 
such as are expressly made confidential or of a confi¬ 
dential nature or induced by the marital relation. It 
does not apply to ordinary conversations relating to 
matters of business. ” 

Citing in support thereof the following: Parkhurst v. 
Berdell, 110 New York, 386, 18 N. E. 123; Rice v. Wad dill, 
168 Missouri 99, 67 S. W. 605; Seitz v. Seitz, 170 Pennsyl¬ 
vania 71, 32 Atl. 578; Beit m an v. Hopkins, 109 Indiana 177, 
9 N. E. 720. 

See also Gifford v. Gifford . 58 Indiana Appeals 665, 107 
N. E. 308; O'Toole v. Ohio German Insurance Company, 
159 Michigan 187, 123 N. AY. 795; Whit ford v. North State 
Life Insurance Company . 163 North Carolina 223, 79 S. E. 
501. 

The essence of the privilege is to protect confidences only 
and its purpose to insure the free and unrestrained privacy 
of communications divested of any apprehension of com¬ 
pulsory disclosure, and if the communication is not in¬ 
tended to be a private one, the privilege has no application 
to it. It becomes necessary then to consider what are confi¬ 
dential communications, the disclosure of which is prohib¬ 
ited by the statute, and it is thought the best statement, 
and one particularly applicable to the present case, is con¬ 
tained in Clements v. Marston, 52 New Hampshire, 31, 38 
(allowing the wife to testify to the expenditures made by 
her for her husband on account of the defendant’s intestate 
and to conversations in her presence between the latter and 
the husband): 

“This violation of marital confidence must be some¬ 
thing confided by one to the other simply and specially 
as husband or wife, and not what would be communi¬ 
cated to any other person under the same circum¬ 
stances. In this case the wife acted as the husband’s 
agent and kept his money and knew how it was ex- 

I pended; but all the communications made to her were 
made to her as such agent, just as he would have made 
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the same communications to any other agent doing the 
same business. There was no confidential communica¬ 
tion between them as husband and wife, but simply the 
ordinary communications between principal and agent; 
the communications would be no more confidential than 
those between any other principal and agent. . . . Al¬ 
lowing the wife to testify for or against her husband 
in any ease where a stranger would have been a com¬ 
petent witness, seems to be the rule now; and in that 
view of the case, nothing should be excluded except 
something that is strictly confidential, and not only so 
but communicated in strict marital confidence.” 

In White v. Perry , 14 West Virginia, 66, 80, it is said: 

“Where there is not even a seeming confidence, 
when the act done or declaration made by the husband, 
so far from being private or confidential, is decidedly 
public at the time, and from its nature must have been 
intended to be afterwards public , (italics ours), there 
is no interest of the marriage relation or of society 
which, in the absence of all interest of the husband or 
wife, requires the latter to be precluded from testifying 
between other parties to such act or declaration not 
affecting the character or person of her husband.” 

And in Sexton v. Sexton , 129 Iowa 487, 105 Northwes¬ 
tern, 314, in explaining the nature of confidential communi¬ 
cations, the Court said: 

“We come then to the question, what is meant by 
the expression * any communication’ as used in the stat¬ 
ute? As "we have seen, the privilege is bottomed upon 
considerations of public policy. Accordingly, it would 
seem that, whatever the form of expression adopted, 
no more is required than that the confidences inherent 
in the marital relation or incident thereto, should be 
fully protected. 

‘Says Mr. Wigmore in his recent work on evi¬ 
dence, (Section 2336): ‘The essence of the privilege 
is to protect confidences only; and this must be true 
because there can be no reason arising out of public 
policy, or otherwise, requiring that every word 
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spoken between husband and wife shall be privileged, 
irrespective of the presence in which spoken, or the 
subject or occasion thereof. And within our obser¬ 
vation, no Court has ever gone so far as to so hold. 
The spirit of the rule as enforced at common law, 
and within our understanding, the meaning to be 
gathered from the statute, is that the privilege shall 
be construed to embrace onlv the knowledge which 
the husband or wife obtains from the other, which 
but for the marriage relation and the confidence 
growing out of it, would not have been communi¬ 
cated, or which is of such nature or character as that 
to repeat the same would tend to unduly embarrass 
or disturb the parties in their marital relations. It 
is the marital communication, then, that is sought to 
be protected .. . thus it cannot be that words spoken 
by husband to wife, or vice versa, in the presence and 
hearing of one or more third persons and hence in 
the verv nature of things, not to be construed as in 
any marital sense private or confidential, must be 
held within the protection of the privilege, although 
clearly within the letter of the statute .. . So, too, it 
cannot be that the rule of privilege must be held to 
extend so far as to exclude all communications be¬ 
tween husband and wife, having reference to business 
relations existing either as between them directly, or 
as between them—one or both—and others (italics 
ours). Certainly as to business relations existing be¬ 
tween husband and wife directly there can be no ad¬ 
verse consideration of public policy. Quite to the con¬ 
trary, public policy as reflected by statute and our 
decisions permits of such relations to the fullest 
extent. And it would be shocking to say that a con¬ 
tract thus made or rights or liabilities thus accruing, 
could not be enforced because, forsooth, a communica¬ 
tion between the parties having relation thereto, and 
essential to proof, was privileged ...’ What has been 
said foregoing will be sufficient to make clear the rea¬ 
sons for our conclusion that the statute was intended 
to protect only marital communications ... It may be 
confessed that what are marital communications can¬ 
not be answered according to any fixed rule. The 
varying circumstances of married life are such that 
the question must be made to depend for its answer 
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upon the peculiar circumstances of the case out of 
which it arises. Perhaps no better guide for general 
observance can be found than to say that impliedly all 
communications between husband and wife are con¬ 
fidential in character, and hence privileged, and that 
the party asserting to the contrary in any given in¬ 
stance must satisfy the Court by the circumstances of 
the case that grounds for exclusion do not exist.” 

Jones on Evidence, (2nd Ed.) Section 2144, page 4050, 
in considering the same question, states: 

“In none of the cases, said Chief Justice Ross of 
Vermont, has there been any attempt to define ‘matters 
of confidence.’ It may be difficult to frame a definition 
which will be applicable to all the varying circum¬ 
stances of married life. Doubtless some latitude must 
be given to the trial court in determining whether of¬ 
fered testimony, under the existing circumstances of a 
particular case, involves the disclosure of matters of 
confidence. It has been said of the violation of the 
marital confidence, ‘this violation must be something 
confided by one to the other simply and specially as 
husband and wife, and not what would be communicated 
to any other person under the same circumstances.’ 
(Clements v. Marston, 52 N. H. 38) Apparently the 
hostile or unfriendly spirit of the communication does 
not effect its character, for it has recently been held 
that a threat by one spouse against the life of the 
other, made in privacy and unaccompanied by an as¬ 
sault, is ‘confidential.’ (O’Neil v. O’Neil, 264 S. W. 
61.) But in a New York decision, (Parkhurst v. Ber- 
dell, 110 N. Y. 386, 18 N. E. 123) we find the following 
definition: 

‘They are such communications as are expressly 
made confidential, or such as are of a confidential na¬ 
ture, or induced by the marital relation. Ordinary 
conversations, relating to matters of business, which 
there is no reason to suppose he would have been 
unwilling to hold in the presence of any person, are 
not confidential.’ ” 

The conditions and circumstances under which it may be 
determined whether or not a communication is confidential 
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vary with the particular case. Commonly, the presence of 
a third person within hearing, will negative a marital con¬ 
fidence and the intended transmission of the communication 
to a third person will also render it competent. Fixed rules 
are not possible, but the vast majority of cases ground their 
determination of a confidential communication upon the 
question of the intention of the husband and wife. Even in 
some of the jurisdictions where the element of confidence 
is not expressly named in the statutory enactment the 
Courts have construed these statutes in the spirit of the 
correct principle and have implied a limitation to confiden¬ 
tial communications. Others have literally applied the 
words of the statute, which has allowed the creation of an 
intolerable anomaly in the law of privileged communica¬ 
tions. 

The Federal Courts have long followed the rule that if it 
is apparent that a communication is not intended to be con¬ 
fidential, disclosure is not prohibited. In Wolf v. U. S., 291 
TJ. S. 7,14, the United States Supreme Court stated: 

“Communications between spouses privately made 
are generally assumed to have been intended to be con¬ 
fidential, and hence they arc privileged; but wherever 
a communication, because of its nature or the circum¬ 
stances under which it was made, was obviously not 
intended to be confidential, it is not a privileged com¬ 
munication * * *” 

And it should be especially noted that in the same case 
at page 17, in passing generally upon the question of con¬ 
fidential communications, the Court stated: 

“The privilege suppresses relevant testimony and 
should be allowed only when it is plain that marital con¬ 
fidence cannot otherwise be reasonably preserved.’’ 

In Yoder v. U. S ., 80 Fed. (2nd) 665, 668, it is held that 
communications between husband and wife, not made in the 
presence of others, should be excluded unless it appears to 
the Court from method and nature of communication that 
it was not intended to be confidential. 
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See also Mullin-J olinson Company v. Penn Mutual Life 
Insurance Co., 2 Fed. Supp. 203; U. S . v. Guiteau, 1 Mackey 
(12 D. C.) 498; Dickerson v. U. S 62 Appeals D. C. 191, 65 
Fed. (2nd) 824, certiorari denied, 290 U. S. 665; Kansas 
City Life Insurance Co. v. Jones „ 21 Fed. Supp. 159. 

In Gifford v. Gifford, supra, the Court stated: 

“Where what is said or done bv either has no nec- 

%> 

essary relation to or dependence upon the mutual trust 
and confidence of husband and wife, the reason for 
secrecy ceases and the statute does not apply.” 

In Parkhurst v. Berdell, supra, it was said: 

“During the progress of the trial, Mrs. Berdell, the 
wife of the defendant, upon examination of plaintiff’s 
counsel, gave evidence as to conversations with him 
when they were alone as to plaintiff’s securities taken 
by him, his obligations to her for the same, and his 
promise to secure her therefor * * * but if the objec¬ 
tion to the evidence had been timely, it would not have 
been available. The section of the Code referred to 
forbids not all communications between husband and 
wife, but only confidential communications. What are 
confidential communications within the meaning of the 
section? Clearlv not all communications between hus- 
band and wife when they are alone. If such had been 
the meaning it would have been so provided in general 
and simple terms. They are communications as are 
expressly made confidential, or such as are of a con¬ 
fidential nature or induced by the marital relation. The 
conversations with her husband, testified to by Mrs. 
Berdell, cannot be excluded by any of these tests. They 
were ordinary conversations relating to matters of 
business which there is no reason to suppose he would 
have been unwilling to hold in the presence of any per¬ 
son. There was, therefore, no violation of the section 
of the Code cited.” (Italics ours) 

In Seitz v. Seitz, supra, in passing upon a similar ques¬ 
tion, the Court stated : 

“Whether a communication is to be considered as 
confidential depends upon its character as well as upon 
the relation of the parties. It is essential that it should 
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be made in confidence and with the intention that it 
should not be divulged. The privilege is based upon 
consideration of public policy, as in the case of hus¬ 
band and wife to preserve the peace, harmony and 
confidence of their relations * * * If not made be¬ 
cause of the relations of the parties and in the con¬ 
fidence which that relation inspires and which it is the 
policy of the law to hold inviolate, it is not privileged. 
Ordinarily it might be inferred that communications 
made by a husband to his wife were made with the in¬ 
tent and in the confidence mentioned, but the circum¬ 
stances and the nature repel such a presumption in 
this case. The disclosure sought to be made, as indi¬ 
cated by the questions objected to, did not relate to the 
confessions of a penitent husband who had confided to 
his wife the story of his wrongdoing but to a boastful 
and defiant declaration of his misconduct and of his 
intention to openly persist in his course, accompanied 
by insolent and brutal taunts. No considerations of 
domestic peace and harmony or of the sanctity of the 
marital relation forbid their disclosure to redress the 
wrong of the injured party. They did not arise from 
the confidence existing between the parties but from the 
want of it.” 

See also Lowry v. Lowry , 170 Georgia, 349,153 S. E. 11; 
White v. White , 182 Georgia 774, 187 S. E. 31; Owen v. 
State, 78 Alabama 425, 432; Caldwell v. State, 146 Alabama 
141, 41 So. 473; Hannaford v. Dowdle, 75 Arkansas 127, 
S6 S. W. 818; Eight v. Klingensmith, 75 Arkansas 218, 87 
S. W. 138; Spitz’s Appeal 56 Connecticut 184, 14 Atl. 776; 
Mercer v. Patterson, 41 Indiana 440; Schmied v. Frank, 
86 Indiana 250, 257; Kreager v. Kreager, 192 Indiana 242, 
135 N. E. 660; Hardwick v. Hardwick, 130 Iowa 230, 106 
N. W. 639; Leucht v. Leuclit, 129 Kentucky 700, 112 S. W. 
845; Bvrrill v. Giles, 119 Maine 111, 109 Atl. 390; Hager- 
man v. Wigent, 108 Michigan 192, 65 N. W. 756; Thayer 
v. Thayer, 188 Michigan 261, 154 N. W. 32; Whitfield v. 
Whitfield, 44 Mississippi 254; Neiv York Life Insurance 
Co. v. Mason (C. C. A.), 272 Fed. 28; Robbs Appeal, 98 
Pennsylvania 501, 503. 
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In the light of the above authorities it would seem that 
the proper conclusion is in support of the contention of 
the appellee that confidential communications, to be in¬ 
competent, are those which are expressly made confiden¬ 
tial, or are of a confidential nature or induced by the 
marital relation; and that the view of the appellant that 
all private communications, regardless of the subject mat¬ 
ter thereof, between husband and wife, are confidential 
and incompetent as legal proof of any fact, is not sup¬ 
ported by the great weight of authority. 

It will be recalled that the conversation objected to as 
being confidential concerned the authorization of the wit¬ 
ness by the appellant to borrow money of the appellee. 
(App. 5) In addition to what is stated above upon the 
general question there is a very definite line of authorities 
holding in effect that irrespective of what the general rule 
with respect to confidential communications might be, the 
most generally recognized exception to the rule concerns 
the transactions of a spouse as agent for the other. Jones 
on Evidence, supra, Section 2149, page 4066, states the 
rule to be: 

“In this Country the rule prevails not only that the 
ex parte declarations of the agent may be received in 
such cases but also that when a wife acts as agent for 
her husband, or the husband acts as agent for his wife, 
either may testify to the acts or communications 
within the scope of such agency in any case in which 
such acts or communications are involved, and this, 
whether either spouse is a party or not and whether 
the evidence makes against either or not. This rule 
prevails generally, notwithstanding the general rule 
that all acts and communications between husband 
and wife during the existence of the marriage rela¬ 
tions, and made while they are alone, are privileged 
and may not be disclosed in testimony by either.” 

Citing in support thereof the following: 

Stickney v. Stickney, 131 U. S. 227 

SumTter v. Cooke, 51 Ala. 521 

Crawley v. Neal, 152 Ark. 232, 238 S. W. 1054 
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Pain v. Farson, 179 Ill. 185, 53 N. E. 579 
Robertson v. Brost, S3 Ill. 116 
Schmied v. Frank, supra 

Council Grove Ry . Co. v. Center, 42 Kan. 438, 22 
Pac. 574 

1 Mionalian v. Schwartz, 32 Ky. Law Rep. 1285, 108 
S. W. 285 

Nichols v. Rosenfeld', 181 Mass. 525, 63 N. E. 1063 
Orchard v. Collier, 171 Mo. 390, 71 S. W. 677 
Clements v. Marston, 52 N. H. 31 
Shannon v. BeZZ, 101 Okla. 78, 223 Pac. 38S 
Seip’s Estate, 163 Pa. 423, 30 Atl. 226 
Farrar v. ReZZ, 73 Vt. 342, 50 Atl. 1107 
Curator v. Lurty, 107 Va. 466, 59 S. E. 405 
Karlen v. Hadinger, 147 Wis. 78, 132 N. W. 591. 

In addition it is stated in Jones on Evidence, supra, 
Section 2149, page 4068: 

“Conversations between husband and wife, wherebv 
she constitutes him her agent to transact her busi¬ 
ness, are not confidential communications and either 
is a competent witness to prove them. ,, 

And citing in support thereof Sclimied v. Frank, supra; 
Crook v. Henry, 25 Wise. 569; Soutliwick v. Southwick, 49 
N. Y. 510. 

The rule is similarly stated in 70 Corpus Juris, section 
515 (4) page 386, as follows: 

“Communications or transactions between husband 
and wife with respect to purely business matters are 
usually held not privileged. So also, although there 
are some decisions to the contrary, as a general rule 
where one spouse has acted as agent for the other, 
there is no privilege as to communications respecting 
the subject matter of the agency or facts learned in 
the course of the agency as such communications are 
not necessarily private; and this rule has been held 
to apply although the agency is made to appear by 
the testimony of the spouse who acted as agent.” 
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Citing in support of this view: 

Lloyd v. Royal Union Mutual Life Insurance Co., 
245 Fed. 162, 254 Fed. 407 
Shea v. McMahon, 16 App. D. C. 65 
Smith v. Cook, 10 App. D. C. 487. 

The attention of this Honorable Court-is especially di¬ 
rected to Stickney v. Stickney, supra, and Kingsbury v. 
Buckner, 134 U. S. 650. 

The purpose and reason for this general exception which 
permits husband and wife to testify concerning transac¬ 
tions in which one acted as agent for the other is obvious, 
and applies with as much force whether the wife acts as 
agent for the husband or the husband for the wife, and 
whether prior to coverture or during coverture. Public 
policy, in one case as well as the other, requires that this 
exception exist in order to prevent failure of justice. The 
authority given by one spouse to the other to transact 
business is not confidential or intended to be private. 
Such authority may be in writing or it may be verbal. 
It is intended to be known and is worthless unless known. 
Conversations between husband and wife whereby she con¬ 
stitutes him to be her agent to transact her business, are 
not confidential communications and either is a competent 
witness to prove them. Teclienbrock v. McLaughlin, 25 
Mo. App. 524; Schmied v. Frank, supra; and Soutliwick v. 
Southwick, supra. 

It is interesting to observe that if the appellant in this 
case had written a letter to the appellee, to be transmitted 
to him by the witness, Hyman Sachs, or had given the 
witness, Hyman Sachs, a written power of attorney to act 
for her, no one would or could doubt the admissibility of 
those documents or regard them as confidential communi¬ 
cations between husband and wife. How can that admis¬ 
sibility be effected in the present instance merely because 
the instructions or authorities given the witness, Hyman 
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Sachs, were oral instead of written, or because at the time 
of giving the instructions to the witness, Hyman Sachs, 
he and the appellant were alone. 

The case of Hopkins v. Grimshaw, 165 U. S. 342 (1896), 
which is relied upon by the appellant, pages 9 and 10 of 
her brief, is not applicable. That case was considered in 
the light of the then existing statute, Act of July 2, 1864, 
Chap. 222, 13 Stat. at L. 374. Title 9, Section 14, supra, 
the statute about which we are concerned, was enacted 
on March 3, 1901; Hopkins v. Grim show was decided five 
years prior thereto, and the statutes are distinct. 

Reference is made to Young v. Hurst (Tenn.), 4S S. W. 
355, cited by appellant on page 10 of her brief. The ex¬ 
cerpt contained in appellant’s brief is a quotation from 
the case of Phoenix Fire and Life Insurance Co. v. Shoe¬ 
maker, 95 Tenn. 72, 31 S. W. 272. The statute under con¬ 
sideration prohibited the disclosure of “any matter that 
occurred between them by virtue of or in consequence of 
the marital relation.” But even in Phoenix Fire and Life 
Ins. Co. v. Shoemaker the Court limits its decision and 
says (page 272 of 31 S. W.): 

“But matters and conversations between husband 
and wife and third persons, or in the presence of third 
persons, and are not intended to be secret or of a con¬ 
fidential character, are clearly competent. The facts 
of each case must control to a large extent the rule of 
such case.” 


Stanford v. Murphy, 63 Georgia 410 (1879), referred 
to in appellant’s brief on page 10, appears to have been 
overruled in Lowry v. Lowry (1930), supra. 

In Raynes v. Bennett, 114 Mass. 424 (1874), referred 
to on page 11 of appellant’s brief, it is stated that the 
common law rule was still then followed. But see Fay v. 
Guy non, 131 Mass. 31, 33 (1881); Lyon v. Prouty, 154 
Mass. 489, 28 N. E. 90S (1891). 

The case of Scliriffler v. Chase, 245 Ill. 395, 92 N. E. 272 
(1910), referred to on page 11 of appellant’s brief, fol- 
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lows the common law rule apparently uneffected by stat¬ 
ute. In a note at page 643, Vol. 8 of Wigmore on Evi¬ 
dence, supra, the author refers to the Illinois case as “un¬ 
sound at common law”, “the anomalous rule of the Illi¬ 
nois statute.” In Newstrom v. St. Paul and Dulutli R. R. 
Co., 61 Minn. 78, 63 N. W. 253 (1895), cited on page 11 of 
appellant’s brief, the Court holds that the privilege ex¬ 
tends to all communications between husband and wife, 
“except, perhaps those which from their very nature were 
evidently intended to be communicated to others,” page 83. 

Under this same heading appellant complains of the re¬ 
fusal of the trial court to permit preliminary cross exam¬ 
ination when it was proposed to question the witness, 
Hyman Sachs, with reference to the conversation he had 
with his wife, the appellant (App. 4, 5). It is to be par¬ 
ticularly noted that appellant did not seek to develop this 
further on cross examination and the appellant was not 
precluded from developing this matter on cross examina¬ 
tion. It is well settled that the order of proof is within 
the discretion of the trial court. See Hazleton v. Leduc, 
10 App. D. C. 379, 388; Ofenstein v. Bryan, 20 App. D. C. 
1; National Capital Bank v. Bryaai, 20 App. D. C. 26; Wash¬ 
ington Railway Electric Co. v. Dittman, 44 App. D. C. 89; 
Lemon v. Martin, 55 App. D. C. 186, 3 Fed. (2nd) 710. 

2 . 

The evidence adduced in the proceedings below suffi¬ 
ciently established a prim a facie case and the finding is 
supported by the weight of the evidence. 

Aside from questions of law involved there was no pe¬ 
culiar difficulty in the determination of the issues. It was 
merely a matter of determining the truth between the two 
conflicting stories. The appellee testified that at the re¬ 
quest of his brother he made certain cash advances to the 
appellant, and the witness Hyman Sachs testified that act¬ 
ing upon the authority of his wife, the appellant, and at 
her request, he had borrowed the money of appellee and 
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that the money was put into the business of the appellant 
and used for business purposes. The appellant denied 
that she had ever authorized the loan or so far as she 
knew the money was ever received or used for business 
purposes. On this disputed question of fact, the trial court 
decided in favor of the appellee, plaintiff below. 

Appellant lays great stress upon the fact that the evi¬ 
dence disclosed that the witness, Hyman Sachs, had been, 
at a prior time, convicted of the crime of forgery. This 
prior conviction can serve only as an impeachment and 
does not effect his competency. 

It is well settled that the findings of the trial judge, 
after he has seen and heard the witnesses, will not be 
disturbed unless it clearly appears that he misapprehended 
the evidence or this his findings were against the clear 
weight of the evidence. 

Pollack v. Jameson, 63 App. D. C. 152, 70 Fed. (2nd) 756, 
759; Hill v. Marston, 65 App. D. C. 250, 252, 82 Fed. (2nd) 
850. 

3. 

The granting or refusal of a motion for new trial is 
predicated upon the intention of the Court at the time the 
decision is made. 

The proceedings below, concerning which appellant 
claims error, are fully disclosed in the record (App. 11, 12). 
It is submitted that the Court did not grant the motion for 
new trial. The determination of the question as to whether 
or not the motion for new trial had been granted or denied 
is predicated upon the intention of the Court at the time 
the decision was made. The Court retained jurisdiction 
of the cause, even during the remainder of the term. See 
Rowley v. Welsh, 72 App. D. C. 351, 114 Fed. (2nd) 499; 
U. S. v. Murray, 275 U. S. 347; U. S. v. Benz, 282 U. S. 304. 
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4. 

The refusal of the trial judge to grant a new trial was 
not an abuse of discretion as the evidence in support of his 
decision was clearly sufficient both in point of law and fact. 

The refusal to grant the motion for new trial is not in 
error, since such refusal must amount to a clear abuse of 
discretion before it is available as an assignment of error, 
and it was no abuse of discretion in the instant case to over¬ 
rule the motion. Capital Traction Co. v. Snead, 58 App. 
D. C. 141, 26 Fed. (2nd) 296; Gas Consumer's Ass’n v. Lely, 
61 App. D. C. 29, 57 Fed. (2nd) 395; Ricketts v. U. S ., o9 
App. D C. 47, 32 Fed. (2nd) 943; Washington Terminal Co. 
v. Bonner, 66 App. D. C. 280, 86 Fed. (2nd) 836. 


IV. 

CONCLUSION. 

In the light of the foregoing, it is submitted that no error 
vras committed by the trial court and that the judgment be 
affirmed. 

Respectfully submitted, 

Irvin Goldstein, 

717 National Press Building, 
Attorney for Appellee. 




